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 1.  TIME:  8:30   CASE#: MSC18-00843 
CASE NAME: MECHANICS BANK VS. OLIVER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 2.  TIME:  9:00   CASE#: MSC09-02608 
CASE NAME: UNIFUND CCR VS. CALALANG 
HEARING ON MOTION TO VACATE AND SET ASIDE RENEWAL OF JUDGMENT 
FILED BY TENNYSON M. CALALANG 
* TENTATIVE RULING: * 
 
Denied.  Defendant’s entire motion is based on the premise that there was extrinsic fraud in the 
service of summons.  The court has already found that this is not the case in connection with the 
motion to set aside the default earlier this year. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-01138 
CASE NAME: HOOSHMAND VS. MAHONEY 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT 
FILED BY DAVID MAHONEY, ELOISA MAHONEY 
* TENTATIVE RULING: * 
 

Defendants David and Eloisa Mahoneys’ motion to enforce the settlement agreement is 

granted as explained in more detail below. In making its decision, the Court relied heavily on 

the site visit it conducted on July 11, 2019. 

After years of heavy litigation, the parties entered into a settlement agreement on 

April 12, 2019 and stated the terms of the settlement agreement on the record before the Court. 

(See, Reporter’s Transcript attached as Ex. A to Isola Decl. and Ex. A to Hooshmand Decl.) 

The parties agreed that the settlement could be enforced pursuant to Code of Civil Procedure 

section 664.6. (Reporter’s Transcript at 8:2-4.) The terms stated on the record were that 

(1) the Mahoneys would pay Hooshmand $40,000 within 30 days after a settlement agreement 

is executed, (2) the parties agree that the easements are the ones shown on the Aliquot survey 

and as stated in the deed for Hooshmand’s property, (3) the Mahoneys will remove any 

obstructions in the easement area within 90 days after a settlement agreement is executed, 

(4) there will be a unilateral lease, and (5) this case would be dismissed with each side to bear 

their own costs. (Reporter’s Transcript at 4:20-7:2.)  

When ruling on a motion to enforce a settlement agreement under section 664.6, a judge 

“may receive evidence, determine disputed facts, and enter the terms of a settlement agreement 
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as a judgment [citations], [but] nothing in section 664.6 authorizes a judge to create the material 

terms of a settlement, as opposed to deciding what terms the parties themselves have 

previously agreed upon.” (Weddington Productions, Inc. v. Flick (1998) 60 Cal.App.4th 793, 810 

(emphasis removed).) “[I]f the requirements of section 664.6 are met the trial court is authorized 

to resolve remaining questions of disputed fact or interpretation. [Citatons.]” (City of Fresno v. 

Maroot (1987) 189 Cal.App.3d 755, 760, fn. 3; see also, Skulnick v. Roberts Express, Inc. 

(1992) 2 Cal.App.4th 884, 889 [section 664.6 allows the trial court interpret the terms and 

conditions to settlement].)   

The Court finds that the parties entered into a valid and binding settlement agreement. 

After the settlement was agreed to, the parties discovered some disagreements about some of 

the terms in the settlement. The disagreements are: (1) which items in the easement area 

constitute obstructions and as such need to be removed, (2) whether the easement is for 

pedestrian access only or may also be used by motorized vehicles, such as tractors and 

bobcats, and (3) whether the easement extends all the way to the road. The Court finds that it 

can interpret the settlement agreement to answer each of these questions.  

The Court finds that the agreement to remove any obstructions in the easement areas 

includes the removal of the rocks, plants and irrigation, as well as, the stone/rock retaining wall 

near the street from the easement area and the stone/rock retaining wall closer to the top of the 

pathway. These items are obstructions in the easement area and must be removed from the 

easement area. The wooden retaining wall near the gate does not need to be removed. The 

wood chips, mulch and the plastic strip next to the stairs need not be removed as they are not 

obstructions the easement area. The Mahoneys may chose the type of wood chips, mulch and 

plastic strip, however, the average size of the chips or mulch must be no larger than it is now. 

In addition the height of the wood chips, mulch and plastic strip compared to steps in the 

pathway can be no more than 1/2 inch higher than it is now. The area containing gravel may 

continue to contain gravel, but a replacement gravel must be used that lessens the risk of 

someone slipping on the path. The replacement gravel can be gravel/fines, decomposed granite 

or self-binding gravel and the size of individual pieces cannot be larger than it is now.  

The Court also finds that the settlement agreement contemplated pedestrian use of the 

easement, but not use by motorized vehicles. For years, Hooshmand explained that his 

objections to the obstructions in the easement area were because he needed to walk to his 

backyard with a wheelbarrow or similar equipment in order to do yard work. Hooshmand did not 

mention the need to use motorized vehicles in the easement area until after the settlement was 

entered into. Moreover, the steep grade and the relatively small width of the easement make it 

extremely unlikely that it was ever intended to serve as anything other than pedestrian access to 

the rear of Plaintiff’s property. Therefore, the Court concludes that the settlement was to allow 

for pedestrian use of the easement only.  

Thus, Hooshmand may use the easement for walking and may use equipment that can 

be pushed or pulled while walking. For example, Hooshmand may use the easement for 

wheelbarrows, hand trucks and push lawnmowers. These items may be powered by humans or 
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by a motor (if otherwise permitted by applicable rules). Items that are not permitted in the 

easement area include tractors, bobcats and riding lawnmowers. In addition, wheelchairs and 

similar mobility assistance devices (powered by human or motors) are permitted in the 

easement area as long as they are used for the primary purpose of transporting individuals. 

(The Mahoneys are not, however, required to change the grade of the easement to make it 

more accessible.)  

The Court finds that the easement area extends all the way to Hidden Pond Road.  

Finally, the parties disagree about whether there were restrictions on the days and times 

the work in the easement area can be performed. The Court finds that the settlement did not 

include any such restrictions and such a term cannot be added to the settlement agreement 

by this Court. That being said, the work should be done in compliance with the homeowners 

association and local government rules. The Court strongly encourages the parties to try 

to work together as neighbors to agree on reasonable days and times for the work in the 

easement area.  

In the event that additional disputes arise during the work in the easement area, the 

Court is inclined to appoint experts under Evidence Code section 730 to complete the project. 

The Court’s inclination is to appoint a landscaping expert and a construction expert who would 

complete the project based upon the Court’s instructions and without any further input from the 

parties. The costs of these experts would be split 50-50 by the parties.  

Hooshmand’s request for judicial notice of the Fifth Amended Complaint is granted. 

Hooshmand’s objections to the declaration of Eddie Avila are overruled. Hooshmand’s objection 

to the letter from Donald Wihlborg is sustained. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-00208 
CASE NAME: MOORE VS. BRIGHTON STATION 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY KLEINFELDER INC. 
* TENTATIVE RULING: * 
 

The motion for summary adjudication by cross-defendant Kleinfelder, Inc. as to the 
First Amended Cross-Complaint for indemnity filed by defendant and cross-complainant 
Discovery Builders, Inc. (“DBI”) is denied.  The court concludes that the alleged $50,000 
limitation on liability for indemnity is inapplicable because it conflicts with the language in 
the Contract providing for indemnity to the fullest extent permitted by law for all losses.  
(Undisputed Material Fact No. 20, 28, 29; DBI”s Additional Fact Nos. 5 and 6.)   

 
Background 
 
This is a construction defect case.  It involves alleged defects at a subdivision called 
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Brighton Station.  The original builder was Western Pacific Housing, Inc.   
 
In April 2003, Western Pacific and Kleinfelder entered into an agreement for Kleinfelder 

to provide geotechnical consulting services for the project for a fee of $4,850.00 or less (the 
“Contract”).  Kleinfelder issued its Geotechnical Investigative Report on July 11, 2003.  In 2004, 
Western Pacific sold the development, and assigned the Contract, to DBI. 

 
Plaintiffs sued for construction defects in January 2016, naming DBI as a defendant.  

DBI filed a cross-complaint on May 10, 2016.  It filed an amended cross-complaint on March 5, 
2018 naming Kleinfelder as a cross-defendant after discovering that Kleinfelder was potentially 
liable for structural issues mentioned in plaintiffs’ complaint. 

 
Pursuant to CCP § 437c (t), DBI and Kleinfelder have agreed that the court should issue 

a ruling on Kleinfelder’s motion for summary adjudication as to the legal interpretation of the 
indemnity provision in the Contract.  DBI contends that the Contract requires Kleinfelder to 
provide full indemnity for any losses arising out of Kleinfelder’s services.  Kleinfelder contends 
that its indemnity obligation is capped at $50,000.  Such widely divergent interpretations of 
Kleinfelder’s indemnity obligations are possible because the limitation on indemnity liability 
is contained in Kleinfelder’s proposal for services.  The parties did not sign that proposal.  
However, they attached it as an exhibit to the Contract, which contains an unlimited 
indemnity provision. 

 
The Contract also contains a “Conflicts” provision, which states that the Contract prevails 

over any conflicting language in any attachments.   
 
Analysis 
 
The rules governing the interpretation of an indemnity provision in a noninsurance 

contract are as follows: 
 

The interpretation of a written instrument, even though it involves 
what might properly be called questions of fact, is essentially a 
judicial function to be exercised according to the generally 
accepted canons of interpretation so that the purposes of the 
instrument may be given effect. . . . Since indemnity agreements 
are construed under the same rules which govern the 
interpretation of other contracts, the indemnity agreement must be 
interpreted so as to give effect to the mutual intention of the 
parties. . . . In interpreting an express indemnity agreement, the 
courts look first to the words of the contract to determine the 
intended scope of the indemnity agreement. . . . The intention of 
the parties is to be ascertained from the “clear and explicit” 
language of the contract, and if possible, from the writing alone. . . 
. Unless given some special meaning by the parties, the words of 
a contract are to be understood in their “ordinary and popular 
sense,” focusing on the usual and ordinary meaning of the 
language used and the circumstances under which the agreement 
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was made. . . .  
 
When a dispute regarding the meaning of a contractual provision 
exists, the court must first determine whether on its face the 
language is capable of differing or inconsistent reasonable 
interpretations. . . . The test “is not whether [the instrument] 
appears to the court to be plain and unambiguous on its face, but 
whether the offered evidence is relevant to prove a meaning to 
which the language of the instrument is reasonably susceptible.” . . 
. Accordingly, if the instrument is reasonably susceptible to the 
interpretation urged, the court must receive any relevant extrinsic 
evidence the party puts forth to prove its interpretation. . . . If there 
is no material conflict in the extrinsic evidence, the trial court must 
interpret the contract as a matter of law. Otherwise, it is a factual 
conflict dependent on the credibility of extrinsic evidence to be 
properly resolved by the jury. (City of Bell v. Superior Court (2013) 
220 Cal.App.4th 236, 247-248.) 

 
The court can construe the Contract without resort to extrinsic evidence here.  The 

April 2, 2003 Contract does not state that it incorporates the entirety of Kleinfelder’s March 27, 
2003 Proposal.  It only states that the services Kleinfelder is to provide are those described in 
Exhibit A, and the charges those set forth in Exhibit B.  The limitation of liability provisions are 
neither “services,” nor “hourly rates,” so the Contract’s references to Exhibits A and B to set the 
services and charges is not an incorporation of the limitation on liability. 

 
However, even if it inadvertently were, the conflict provision in the Contract, paragraph 6, 

overrode Kleinfelder’s limitation on liability.  Western Pacific did not sign Kleinfelder’s proposal 
containing the limitation on liability.  It returned its own contract stating it would have indemnity 
rights to the “fullest extent permitted by law” for “all losses,” and that conflicting language in any 
attachment would be disregarded and could not be used as evidence of the intent of the parties.  
These two clauses in the main body of the Contract that both parties signed are as patent as if 
Western Pacific had merely sent back Kleinfelder’s own proposal and lined out the limitation on 
liability.  Western Pacific’s failure to accept Kleinfelder’s proposal without material change meant 
the document it returned was a counteroffer, not an acceptance of Kleinfelder’s offer.  
(See Bullock v. McKeon (1930) 104 Cal.App. 72, 79.)  Kleinfelder then had the obligation to 
review that document, note any ambiguity as to whether Kleinfelder’s limitation on liability had 
been adopted, and negotiate further.  It failed to do so. 

 
Further, even if the court were to consider extrinsic evidence, it would reach the same 

result on the evidence submitted here.  California recognizes the objective theory of contracts, 
under which it is the objective intent, as evidenced by the words of the contract, rather than the 
subjective intent of one of the parties, that controls interpretation.  The parties' undisclosed 
intent or understanding is irrelevant to contract interpretation.  (Founding Members of the 
Newport Beach Country Club v. Newport Beach Country Club, Inc. (2003) 109 Cal.App.4th 944, 
956.)  Therefore, that Kleinfelder may have had valid reasons for wanting a limitation on liability 
is irrelevant unless it expressed those reasons to Western Pacific and obtained their agreement 
to such a limitation.  That did not occur.  Rather, knowingly or not, Kleinfelder accepted Western 
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Pacific’s contract, which contained no such limitation and expressly overrode contrary language 
in any attachments. That Kleinfelder may have failed to read or understand the indemnity and 
conflict provisions is irrelevant.  It had a duty to do so.  (See Markborough, infra, at 716-717.) 
 

Kleinfelder cites two cases upholding the validity of limited liability clauses where the 
parties have agreed to them.  One is even a case between a professional engineer and a 
developer.  But that is all they do – they do not hold that such a clause is valid where the parties 
did not agree to it.   

 
In Markborough Cal. v. Superior Court (1991) 227 Cal.App.3d 705, unlike here, the 

developer signed the very proposal the engineer sent to him.  In trying to avoid the limitation, 
the developer cited Civil Code section 2782.5, which states, “Nothing contained in Section 2782 
shall prevent a party to a construction contract and the . . .  other party for whose account the 
construction contract is being performed from negotiating and expressly agreeing with respect to 
the . . . limitation as between the parties of any liability . . . for design defects . . .”  (Emphasis 
added.)  The court held that the phrase “negotiating” did not require the parties to have a 
discussion about such a provision before it can be effective.  It did not matter that the liability 
limitation was contained in paragraph 28 out of 38 paragraphs of fine print on the reverse side of 
the engineer’s standard form contract.  The court held all section 2782.5 requires is that each 
party have “an opportunity to accept, reject or modify” the provision.  (Id. at 715.)   The 
developer had such an opportunity in Markborough where the contract was sent to it by mail.  
There was no evidence presented to the trial court that in fact the developer had no real 
opportunity to modify, reject or accept the limited liability clause. 
 

Here, after being given an opportunity for review, Western Pacific rejected, rather than 
accepted, the limited liability clause, so Markborough is distinguishable. 
 

In Food Safety Net Services v. Eco Safe Systems USA, Inc. (2012) 209 Cal.App.4th 
1118, the court affirmed the validity of a limited liability clause outside the context of a 
construction contract, saying that the appellant, Food Safety, had produced no evidence or 
argument that the clause was unconscionable or affected the public interest.  (Id. at 1127.)  
The limited liability clause was part of the contract because the complaint alleged it was.  Food 
Safety had alleged it accepted the offer “pursuant to the written terms provided in” the Standard 
Terms document that the other party had offered.  (Id. at 1129.)  Kleinfelder has not argued here 
that Western Pacific or DBI alleged that the contract Western Pacific made with Kleinfelder was 
the one that Kleinfelder proposed on March 27, 2003, so Food Safety is also distinguishable.   

 
Finally, in its Reply Brief, Kleinfelder argues that Western Pacific should have removed 

the limitation on liability provision before attaching Exhibits A and B to the Contract.  There are 
two responses to this.  First, while the pages containing those provisions could have been 
detached, those pages contain other provisions that Western Pacific could have wanted or at 
least not objected to.  Second, Western Pacific did not need to detach those pages because it 
could rely on the conflicts provision in the Contract.  That provision was obviously there 
precisely so that Western Pacific could attach things that were beneficial without being having to 
scrutinize them for language that was not. 
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 5.  TIME:  9:00   CASE#: MSC17-00263 
CASE NAME: STANDEFER VS. KAPSACK 
HEARING ON MOTION FOR LEAVE TO AMEND 1st Amended COMPLAINT 
FILED BY CHARLOTTE BOBO STANDEFER M.D. 
* TENTATIVE RULING: * 
 
Appear.  Denied as moot.  See Line 7. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-00263 
CASE NAME: STANDEFER VS. KAPSACK 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-00263 
CASE NAME: STANDEFER VS. KAPSACK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY BRUCE KAPSACK 
* TENTATIVE RULING: * 
 
Appear. Before the Court is a demurrer filed by Defendant Bruce Kapsack (“Defendant” or 
“Kapsack”). The Plaintiff Dr. Charlotte Bobo Standefer (“Plaintiff” or “Dr. Standefer”) is in pro per. 
The Demurrer relates to the First Amended Complaint (“FAC”) for legal malpractice. 

For the following reasons, the Demurrer is sustained, without leave to amend. 

Request for Judicial Notice 

Defendant’s unopposed Requests for Judicial Notice are granted. Evid. Code §§ 452, 453. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 
alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 
550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 
reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 
source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 
at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 
complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 
California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. “The existence 
and scope of duty are legal questions for the court.” Merrill v. Navegar, Inc. (2001) 26 Cal.4th 
465, 477. 
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Factual Background 

This lawsuit arises out of Defendant’s representation of Plaintiff in connection with a 
misdemeanor complaint for driving under the influence of alcohol. FAC at ¶ 5. Plaintiff retained 
Defendant to represent her in that matter on July 19, 2012. Id. at ¶ 6. In connect with that 
representation, Plaintiff alleges that Defendant “assured plaintiff that the Medical Board would 
never take action against her license.” Id. 

Defendant entered a plea of no contest to a violation of Vehicle Code section 23152(b) and 
admitted the 0.20% blood alcohol content allegation on June 2, 2015. FAC at ¶ 7. She alleges 
that she “entered her plea and admission based on Defendant’s prior advice that the Medical 
Board would take no action against her license as a result of her conviction.” Id. 

However, about one week after entering the no contest plea, Plaintiff was served a subpoena 
and order to appear before a formal investigative hearing by the Medical Board. FAC at ¶ 8. 
She alleges that “Defendant refused to attend the hearing and advised Plaintiff to ‘either not 
attend or to plead the 5th Amendment and answer no questions.’” Id. Plaintiff appeared before 
the investigative panel without representation. Id.  

The Medical Board instituted administrative proceedings to revoke Plaintiff’s medical license; 
she was subsequently fired from her place of employment. FAC at ¶ 9. Plaintiff alleges that had 
she been advised that “there was a reasonable possibility that her entry of a no contest plea and 
conviction would cause the Medical Board to take action to revoke or suspend her license to 
practice medicine, she would not have agreed to plead no contest.” Id. at ¶ 10.  

All of Plaintiff’s alleged damages flow from the adverse Medical Board action; she alleges that 
she hired an Administrative Law attorney to represent her in the Accusation against her medical 
license (FAC at ¶ 12), she hired another attorney to represent her in post-conviction 
proceedings (FAC at ¶ 14), as well as emotional distress and mental suffering (FAC at ¶ 22). 

Procedural Posture 

The Court sustained a prior unopposed Demurrer to Plaintiff’s original Complaint (on the 
grounds that her claims were time-barred) with leave to amend. Plaintiff filed the FAC on 
July 10, 2017. Plaintiff filed a motion to stay all proceedings on July 20, 2017 related to a grant 
of habeas corpus (wherein she claimed ineffective assistance of counsel) that vacated the 
criminal judgment against her. Standefer Decl. in support of Motion for Stay at Ex. B (Decision 
Granting Petition for Writ of Habeas Corpus & Vacating Petitioner’s Criminal Judgment in docket 
#01-160790-2). The Court granted the stay on September 7, 2017. Defendant’s Demurrer to the 
FAC was continued to March 28, 2019. A jury convicted Plaintiff on violations of Vehicle Code 
§§ 23152(a) and (b) and found true the allegations that Plaintiff’s blood-alcohol was over a .15 
and over a .20 percent. RJN in support of Opposition for Motion for Leave at ¶¶ 2, Exs. B, C 
(at 2:13-17). The hearing on this Demurrer was continued again to August 8, 2019 given an 
appeal in the criminal action. See 3/28/19 Minute Order. Plaintiff filed her motion for leave to 
amend the FAC on June 18, 2019 wherein she stated that the Appeal in the criminal matter was 
withdrawn “in order that the motion to terminate probation could be heard before Judge 
Kennedy.” Motion for Leave at 1:24-26.  

Analysis 

Defendant demurs on the grounds that actual innocence of the underlying criminal charges is 
required for Plaintiff’s claim for legal malpractice. Demurrer at 1:23-25. 
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Plaintiff did not file an Opposition to the Demurer, although she did file a Motion for Leave to 
Amend First Amended Complaint and File as Second Amended Complaint. The Motion itself is 
roughly one page, excluding captions, and does not include a proposed Second Amended 
Complaint. Plaintiff writes that “[t]he causes of action will be amended to reflect damage done to 
plaintiff that do not require the standard of actual innocence.” Motion for Leave at 1: 28-2:2. 
Plaintiff neither describes her proposed amendment nor does she attach a Second Amended 
Complaint. As a consequence, the Court is left to imagine what grounds she could bring a legal 
malpractice claim in the absence of any factual allegations.  

“When a former criminal defendant sues his or her attorney for legal malpractice resulting in 
conviction, the former defendant's actual innocence of the underlying criminal charges is a 
necessary element of the cause of action. Moreover, the ‘plaintiff must obtain postconviction 
relief in the form of a final disposition of the underlying criminal case—for example, by acquittal 
after retrial, reversal on appeal with directions to dismiss the charges, reversal followed by the 
People’s refusal to continue the prosecution, or a grant of habeas corpus relief—as a 
prerequisite to proving actual innocence in a malpractice action against former criminal 
defense counsel.’” Khodayari v. Mashburn (2011) 200 Cal.App.4th 1184, 1189 (internal 
citations omitted).  

Not only has Plaintiff failed to allege actual innocence of the underlying charges, by her own 
admission she withdrew her appeal in the criminal matter. See Mot. for Leave to Amend at 
1:24-26. In light of the sham pleading rule (see generally, Larson v. UHS of Rancho Springs, 
Inc. (2014) 230 Cal.App.4th 336, 343-345) there does not appear to be a truthful avenue by 
which Plaintiff could allege “actual innocence” and salvage her claim for legal malpractice.  

If Plaintiff can truthfully argue facts at the hearing which, if alleged, would permit her to state a 
claim for legal malpractice against Defendant, the Court may consider leave to amend, but given 
the current briefing, the Demurrer is sustained, without leave to amend. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-01957 
CASE NAME: RAULSTON VS. MORENO 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY OSCAR B. MORENO, JOSE JULIAN GONZALEZ 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to August 22, 2019. 
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 9.  TIME:  9:00   CASE#: MSC17-02514 
CASE NAME: LEONG VS. SENSE SUPERFOODS 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY SENSE SUPERFOODS, LLC 
* TENTATIVE RULING: * 
 
Appear. 

 

  

10.  TIME:  9:00   CASE#: MSC18-00843 
CASE NAME: MECHANICS BANK VS. OLIVER 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY MECHANICS BANK 
* TENTATIVE RULING: * 
 

The court grants plaintiff’s unopposed motion for summary judgment on its complaint for 
breach of an agreement to repay a bank loan on two conditions.  The first is that plaintiff dismiss 
its Third Cause of Action, for Money Lent, without prejudice.  While a plaintiff may plead both 
breach of express contract and recovery on a common count (4 Witkin California Procedure (5th 
Ed. 2008) Pleading, § 554, p. 682-683), he must elect which remedy to pursue when judgment 
is to be entered.  (See Higgins v. Desert Braemar, Inc. (1963) 219 Cal.App.2d 744, 751.)  
Without an election here, the judgment will be inconsistent, and for two different amounts, given 
that only the First Cause of Action requests interest at the Default Rate between the date the 
complaint was filed and the date of judgment.  The court assumes that plaintiff prefers judgment 
to be entered on the First Cause of Action rather than the Third. 

 
The second condition is that plaintiff file a detailed, supplemental declaration setting forth 

how much interest it claims is due from April 26, 2018 through July 31, 2019 and provide a daily 
interest rate to be applied from then until judgment is entered. 

 
Once those two conditions are met, the court will grant judgment on the First Cause of 

Action for the principal amount of $48,851.34 due as of the date the complaint was filed on April 
26, 2018, interest then due of $2,083.47, and prejudgment interest as established by the 
supplemental declaration through the date that judgment is entered, plus costs and attorney’s 
fees to be added by Costs Memorandum and/or motion.  The court further grants the judgment 
prayed for on the Second Cause of Action. 

 
Plaintiff shall prepare the form of judgment and submit it to defendant’s counsel for 

approval as to form pursuant to CRC 3.1312.  (See CRC 3.1312 (e).) 
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11.  TIME:  9:00   CASE#: MSC18-01454 
CASE NAME: NOGUCHI VS. CASTRO 
HEARING ON MOTION TO ENFORCE SETTLEMENT AND ENTER JUDGMENT 
FILED BY SHARON NOGUCHI 
* TENTATIVE RULING: * 
 
Denied.  Plaintiff is required to provide a Tax ID number. 

 

  

12.  TIME:  9:00   CASE#: MSC18-01943 
CASE NAME: PHILLIPS VS. SHBOOM NIGHTCLUB 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGATORIES 
FILED BY MICHAEL R. PHILLIPS 
* TENTATIVE RULING: * 
 
Appear. 

 

  

13.  TIME:  9:00   CASE#: MSC18-01943 
CASE NAME: PHILLIPS VS. SHBOOM NIGHTCLUB 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

14.  TIME:  9:00   CASE#: MSC18-02148 
CASE NAME: AZZE VS. WONG 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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15.  TIME:  9:00   CASE#: MSC18-02148 
CASE NAME: AZZE VS. WONG 
HEARING ON MOTION TO COMPEL RESPONSES TO REQUEST FOR PRODUCTION 
FILED BY TONY WONG 
* TENTATIVE RULING: * 
 
Granted provided that all responses disclosing financial material are to be subject to a 
Protective Order that would allow them to be designated as “Confidential” as opposed to 
“Attorney’s Eyes Only.”  Such a designation would allow access to the documents as reasonably 
necessary for this litigation by: 1) the individual Defendants, 2) the officers and managers of the 
LLC Defendants and 3) Defendant’s attorneys and retained experts in this case.  Parties shall 
meet and confer to agree upon the terms of such Protective Order by August 29, 2019.  
Verified Amended Responses shall be produced within 15 days from the date that the agreed 
upon Protective Order is signed by the parties and the court. If, by that date, the parties cannot 
agree upon a Protective Order, the court will issue one without further input from the parties. 
Sanctions denied. 

 

  

16.  TIME:  9:00   CASE#: MSC18-02318 
CASE NAME: GIUFFRIDA VS. BANSAL 
HEARING ON MOTION TO COMPEL THE DEPOSITION OF VIVEK BANSAL, M.D. 
FILED BY MICHAEL GIUFFRIDA 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

 

  

17.  TIME:  9:00   CASE#: MSC19-00083 
CASE NAME: BENSON III  VS.  MELENUDO 
HEARING ON MOTION TO VACATE DEFAULT AND JUDGMENT 
FILED BY JEFFREY ROSE MELENUDO 
* TENTATIVE RULING: * 
 
             Defendant Jeffrey Rose Melenudo’s Motion to Vacate Default and Judgment 

is granted.   

 The Court continued the previous hearing on the motion on the ground Defendant’s 

motion was not accompanied by a copy of the proposed answer, pursuant to Code of Civil 

Procedure § 473(b).  After issuing the Tentative Ruling, the Court discovered that the proposed 

answer was indeed attached to another document in the Court’s file.  Defendant’s motion 

appears to be procedurally compliant with CCP § 473(b).   

 As to the merits, Defendant Jeffrey Rose Melenudo motion brings this timely motion, 

pursuant to CCP § 473(b), to set aside the default and default judgment entered on March 20, 

2019.  Melenudo moves to set the default and any judgment taken against him on the ground 
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the default was taken due to mistake, inadvertence, surprise and excusable neglect.  The court 

is empowered to relieve a party “upon any terms as may be just … from a judgment, dismissal, 

order, or other proceeding taken against him or her through his or her mistake, inadvertence, 

surprise, or excusable neglect.” (CCP § 473(b).) "A motion to set aside a default judgment is 

addressed to the sound discretion of the trial court…”  (Lieberman v. Aetna Ins. Co. (1967) 249 

Cal.App.2d 515, 524.) 

 In support of the motion, Defendant filed a declaration stating he made a mistake of fact.  

Defendant was in the courtroom on January 14, 2019, on another matter involving Plaintiff, in 

Contra Costa Case No. MSN18-1716.  At that hearing, the attorneys discussed the filing of a 

new case and its eventual consolidation with the pending interpleader action.  The attorneys 

discussed setting the Status Conference date of May 31, 2019 for both cases.  Therefore, 

Defendant mistakenly believed that when he was served with the summons and complaint in 

new case, nothing needed to be done until the May hearing, so he did not contact his attorney 

or read the papers.  Defendant declares that having never been involved in any previous 

litigation, he did not understand that a responsive pleading was required in the new matter. 

 Plaintiff opposes the motion on the ground Defendant has not shown excusable neglect.  

(See Comunidad en Accion v. Los Angeles City Council (2013) 219 Cal.App.4th 1116, 1132.)   

“Excusable neglect is that neglect which might have been the act of a reasonably prudent 

person under the same circumstances.”  (Huh v. Wang (2007) 158 Cal.App.4th 1406, 1419.) 

Here, Defendant provides no reasonable basis for not getting back to his attorney or reading the 

summons.  Plaintiff argues this case should be the exception and relief should be denied as 

Defendant was grossly negligent.    

 “The policy of the law is to have every litigated case tried upon its merits, and it looks 

with disfavor upon a party who, regardless of the merits of his case, attempts to take advantage 

of the mistake, surprise, inadvertence, or neglect of his adversary….’” (Smith v. Los Angeles 

Bookbinders Union (1955) 133 Cal.App.2d 486, 499-500, disapproved on other grounds in 

MacLeod v. Tribune Publishing Co. (1959) 52 Cal.2d 536, 551.)   “‘Unless inexcusable neglect is 

clear, the policy favoring trial on the merits prevails.’[Citation.]” (Minick v. City of Petaluma 

(2016) 3 Cal.App.5th 15, 24.)     

 Additionally, Defendant maintains Plaintiff failed to comply with Cal. Rules of Court, 

Rule 3.300, by not filing a Notice of Related Case.  Also, Plaintiff knew Defendant was 

represented by counsel and failed to warn of Plaintiff’s intent to take Defendant’s default. 

“There is no statutory or rule requirement that the plaintiff's attorney notify the defendant's 

attorney (if known) that he intends to take a default. But failure to do so will usually be a 

sufficient ground for setting the default aside on motion under C.C.P. 473.’” (Smith v. Los 

Angeles Bookbinders Union, supra at p. 500.)   

  Finally, “Section 473 is a remedial statute to be ‘applied liberally’ in favor of relief if the 

opposing party will not suffer prejudice.  (Minick v. City of Petaluma (2016) 3 Cal.App.5th 15, 

24.)  “Where the party in default moves promptly to seek relief, and the party opposing the 

motion will not suffer prejudice if relief is granted, ‘very slight evidence will be required to justify 
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a court in setting aside the default.’[Citation.]”  (Murray & Murray v. Raissi Real Estate 

Development, LLC (2015) 233 Cal.App.4th 379, 385.) Here, Defendant moved promptly to set 

aside the default and default judgment, filing his motion on March 21, 2019, just 1 day after the 

order on the default judgment was filed.  Also, Plaintiff has not shown any prejudice if the relief 

is granted.   

 “[A]ny doubts in applying section 473 must be resolved in favor of the party seeking relief 

from default [citations].”  (Fasuyi v. Permatex, Inc. (2008) 167 Cal.App.4th 681, 696.)   

Defendant’s motion to set aside the default and default judgment is therefore granted. 

 

  

18.  TIME:  9:00   CASE#: MSC19-00083 
CASE NAME: BENSON III  VS.  MELENUDO 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to October 23, 2019 at 8:30 in Dept. 33. 

 

  

19.  TIME:  9:00   CASE#: MSC19-00213 
CASE NAME: J.K. VS. KAISER 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY JOHN MUIR HEALTH 
* TENTATIVE RULING: * 
 
Hearing continued to 9/5/19 at 9:00 am at request of parties. 

 

  

20.  TIME:  9:00   CASE#: MSC19-00213 
CASE NAME: J.K. VS. KAISER 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY JOHN MUIR HEALTH 
* TENTATIVE RULING: * 
 
Hearing continued to 9/5/19 at 9:00 am at request of parties. 
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21.  TIME:  9:00   CASE#: MSC19-00363 
CASE NAME: ANDREA WOOD VS. MARY P. CAREY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY MARY P. CAREY, LAW OFFICES OF MARY P. CAREY 
* TENTATIVE RULING: * 
 
Sustained without leave to amend for the reasons stated in the moving papers.  No opposition. 
 

  

22.  TIME:  9:00   CASE#: MSN18-1726 
CASE NAME: MATTER OF 5355 WILLOW LAKE COURT 
SPECIAL SET HEARING ON: TRAILING C19-00083 SET BY DEPT. 15 
* TENTATIVE RULING: * 
 
Appear. 
 
 

  

23.  TIME:  9:00   CASE#: MSN19-1148 
CASE NAME: MORAIS VS. CITY OF RICHMOND 
HEARING ON PETITION FOR ORDER RELIEVING PETITIONER FROM GOV. CODE 945.4 
FILED BY PAULO MORAIS 
* TENTATIVE RULING: * 
 
Appear.  Counsel for Plaintiff shall be prepared to explain in greater detail how the cut-off date 
for filing the Government Claim form was miscalendared. 
 

  

24.  TIME:  9:01   CASE#: MSC19-00188 
CASE NAME: NEW U LIFE VS. SINCLAIR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued at request of the parties to 9/5/19 at 9:00 a.m. 

 

  

25.  TIME:  9:01   CASE#: MSC19-00323 
CASE NAME: NEW U LIFE  VS.  HARGETT 
HEARING ON MOTION FOR RECONSIDERATION OF ORDERS DENYING APPLICATION 
TO APPEAR PRO HAC VICE  /  FILED BY GEORGIA HARGETT 
* TENTATIVE RULING: * 
 
Continued at request of the parties to 9/5/19 at 9:00 a.m. 
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26.  TIME:  9:01   CASE#: MSC19-00323 
CASE NAME: NEW U LIFE  VS.  HARGETT 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued at request of the parties to 9/5/19 at 9:00 a.m. 

 

  

27.  TIME: 10:00   CASE#: MSC19-00963 
CASE NAME: ELITE BUSINESS ENTERPRISES  VS.  SURINDER MANN 
HEARING ON OSC RE PRELIMINARY INJUNCTION 
( PER OSC ISSUED ON  07-18-19 ) 
* TENTATIVE RULING: * 
 
 Plaintiffs’ request for a preliminary injunction is granted.  Defendants are hereby 
enjoined from conveying, encumbering, leasing, mortgaging, or deeding the subject real 
property, and are also hereby enjoined from entering into any contract related to the subject 
real property, pending further order of the Court.  The legal description of the subject real 
property is set forth in the Order to Show Cause, filed on July 18, 2019. 
 

This relief is conditioned on the posting an undertaking in the sum of $ 7,500, on or 
before August 23, 2019. 

 
The basis for this ruling is as follows. 

 
 A. Preliminary Matters. 
 
 The parties’ requests for judicial notice are granted.  Plaintiffs are directed to properly tab 
their exhibits in all future filings; the exhibits to the request for judicial notice filed on July 18, 
2019, as well as the exhibits to the accompanying declaration, are not tabbed.  (See, Cal. Rules 
of Court, rule 3.1110, subd. (f).) 
 
 Plaintiffs’ evidentiary objections directed to the opposition declarations in their entirety 
are sustained, because the declarations are not signed under penalty of perjury.  (See, Code 
Civ. Proc., § 2015.5.)  In light of this ruling, the Court need not consider objections to specific 
allegations within the declarations.  Plaintiffs are directed to include all evidentiary objections 
in one document, and to consecutively number the objections for ease of reference, in future 
proceedings. 
 
 B. The Preliminary Injunction. 
 

The Court finds that plaintiffs have shown the threat of irreparable injury, in the form of 
the loss of unique parcels of real property.  Further, after carefully reviewing the evidence, and 
considering both the likelihood that plaintiffs will prevail on the merits and the relative interim 
harm to both sides, the Court finds that a preliminary injunction is an appropriate remedy.  (See, 
Robbins v. Superior Court (1985) 38 Cal.3d 199, 206; Heyenga v. City of San Diego (1979) 94 
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Cal.App.3d 756, 759-760.) 
 
 C. The Undertaking. 
 
  C-1. The Amount Set By The Court. 
 
 Under California law, the Court must require an undertaking as a condition to the 
issuance of a preliminary injunction.  (Code Civ. Proc., § 529.)  In the case at bar, the Court 
has set the undertaking in the amount of $ 7,500, calculated as follows: $ 5,000 in estimated 
attorney fees, plus $ 2,500 in estimated damages. 
 

The Court has required only a modest undertaking, due in part to the absence of 
competent opposition evidence — and the absence of reasoned opposition argument —  
concerning defendants’ damages theory.  (See, Oiye v. Fox (2012) 211 Cal.App.4th 1036, 
1060-62 [no error in setting undertaking at $ 1,000 where “[d]efendant made no evidentiary 
showing of his likely damages in the event the preliminary injunction is later determined to have 
been wrongfully issued”].)  As is discussed below, defendants have made an unsatisfactory 
showing concerning their damages. 

 
This somewhat modest figure is also due in part to the fact that defendants have chosen 

to offer no evidence concerning their likelihood of prevailing on the merits, which is a factor 
the Court may consider in setting the undertaking.  (See, Fox, supra, 211 Cal.App.4th at 1062 
[“we consider it relevant”].)  The Court has no idea what defendants’ legal theory will be 
concerning why it was permissible for defendant Mann to transfer plaintiff Antelope’s real 
property to defendant SKRE, much less what the evidentiary support for such a theory might be. 
 
  C-2. Damages. 
 
 When granting a preliminary injunction, “the trial court's function is to estimate 
the harmful effect which the injunction is likely to have on the restrained party, and to set the 
undertaking at that sum.”  (ABBA Rubber Co. v. Seaquist (1991) 235 Cal.App.3d 1, 14.)  In the 
case at bar, the Court is handicapped in this task by the absence of competent opposition 
evidence, as well as the absence of a reasoned legal argument concerning defendants’ theory 
of damages. 
 
 In her opposition declaration, defendant Mann provides two dollar figures: (1) the amount 
of her cash contribution to Antelope Petroleum, LLC, and; (2) the amount used to pay off a deed 
of trust against the property.  (Mann Dec., ¶¶ 3-6.)  Even if this declaration had been made 
under penalty of perjury, Ms. Mann does not provide any factual context that would allow the 
Court to understand what the significance of the two figures might be, and why she is entitled to 
interest on the total of the two figures. 
 

For example, the Court knows from the reply declaration that plaintiff Elite contributed 
approximately $ 900,000 to plaintiff Antelope.  (Supp. Dec., filed on 8-6-19, ¶ 6.)   Yet in her 
opposition declaration, defendant Mann fails to account for that contribution.  In fact, Ms. Mann 
does not provide any information concerning the formation, operation, and current status of 
plaintiff Antelope.  Is the LLC being dissolved, or is Ms. Mann simply abandoning it?  If it is 
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being dissolved, why is Ms. Mann entitled to a return of her capital contribution, but 
plaintiff Elite is not?  And if Ms. Mann was the sole owner of plaintiff Antelope, why did she 
transfer the property out of that LLC to a newly formed LLC, instead of just leaving it in plaintiff 
Antelope’s name? 

 
The Court also knows from the opening declaration that plaintiff Elite has been 

paying all expenses for the subject real property, including property taxes.  (Dhaliwal Dec., 
filed on 7-18-19, ¶ 16.)  Defendant Mann does not deny this in her opposition declaration.  
Why would plaintiffs not be entitled to an offset against any damages in the estimated amount of 
such payments? 

 
Ms. Mann also does not explain why she paid off the deed of trust when she did, and 

why interest on the payoff amount should be deemed damages caused by a preliminary 
injunction.  Ms. Mann notes that the interest rate on the loan secured by the deed of trust was 
7.25% per year.  (Mann Dec., ¶ 4.)  Presumably, Ms. Mann paid off the deed of trust for the 
reason people usually do: she could not obtain a rate of return with cash funds greater than the 
interest charged on the loan.  How is this damage? 

 
Finally, defendants never explain where they came up with the 7% interest rate.  

The California Constitution provides that 7% is the default rate for a loan that does not specify 
an interest rate, as well as the default rate for postjudgment interest absent legislative action, 
but neither situation is applicable to the case at bar: there is no loan, and no judgment.  
(See, Cal. Const., Art. XV § 1.)  There is a cluster of statutes that address interest as damages.  
(See, Civ. Code, §§ 3287 to 3891.)  But those statutes do not set a 7% rate, although one 
statute sets a 7% cap on one category of post-judgment interest.  (Civ. Code, § 3287, subd. (c).)  
Finally, defendants do not provide evidence that they could obtain a 7% rate of return in any 
form of commonly available bank account, certificate of deposit, or liquid investment account. 

 
For these reasons, the Court estimates the damages that might be caused by a 

preliminary injunction at the “nominal” figure of $ 2,500. 
 
  C-3. Attorney Fees. 
 
 Defendants seek the total of all the attorney fees they estimate will be incurred in this 
case.  (Sinclair Dec., ¶ 7.)  However, the party opposing an injunction is entitled only to “that 
portion of the defendant's attorney fees that was devoted to demonstrating that the injunction 
was wrongfully issued.”  (Fox, supra, 211 Cal.App.4th at 1062.)  The Court has estimated 
defendants’ attorney fees in opposing this motion, and in bringing any future motion to dissolve 
the preliminary injunction, at $ 5,000. 

 

 

 


